AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

§38.100

from exercising the authority dele-
gated in this section.

[78 FR 33631, June 4, 2013]

Subpart B—Designation as
Contract Market

SOURCE: 77 FR 36700, June 19, 2012, unless
otherwise noted.

§38.100 Core Principle 1.

(a) In general. To be designated, and
maintain a designation, as a contract
market, a board of trade shall comply
with:

(1) Any core principle described in
section 5(d) of the Act, and

(2) Any requirement that the Com-
mission may impose by rule or regula-
tion pursuant to section 8a(b) of the
Act.

(b) Reasonable discretion of the con-
tract market. Unless otherwise deter-
mined by the Commission by rule or
regulation, a board of trade described
in paragraph (a) of this section shall
have reasonable discretion in estab-
lishing the manner in which the board
of trade complies with the core prin-
ciples described in this subsection.

Subpart C—Compliance With
Rules

SOURCE: 77 FR 36700, June 19, 2012, unless
otherwise noted.

§38.150 Core Principle 2.

(a) In general. The board of trade
shall establish, monitor, and enforce
compliance with the rules of the con-
tract market, including:

(1) Access requirements;

(2) The terms and conditions of any
contracts to be traded on the contract
market; and

(3) Rules prohibiting abusive trade
practices on the contract market.

(b) Capacity of contract market. The
board of trade shall have the capacity
to detect, investigate, and apply appro-
priate sanctions to any person that
violates any rule of the contract mar-
ket.

(c) Requirement of rules. The rules of
the contract market shall provide the
board of trade with the ability and au-
thority to obtain any necessary infor-
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mation to perform any function de-
scribed in this section, including the
capacity to carry out such inter-
national information-sharing agree-
ments, as the Commission may require.

§38.151 Access requirements.

(a) Jurisdiction. Prior to granting any
member or market participant access
to its markets, a designated contract
market must require that the member
or market participant consent to its
jurisdiction.

(b) Impartial access by members, per-
sons with trading privileges and inde-
pendent software vendors. A designated
contract market must provide its
members, persons with trading privi-
leges, and independent software ven-
dors with impartial access to its mar-
kets and services, including:

(1) Access criteria that are impartial,
transparent, and applied in a non-dis-
criminatory manner; and

(2) Comparable fee structures for
members, persons with trading privi-
leges and independent software vendors
receiving equal access to, or services
from, the designated contract market.

(c) Limitations on access. A designated
contract market must establish and
impartially enforce rules governing de-
nials, suspensions, and revocations of a
member’s and a person with trading
privileges’ access privileges to the des-
ignated contract market, including
when such actions are part of a dis-
ciplinary or emergency action by the
designated contract market.

§38.152 Abusive trading practices pro-
hibited.

A designated contract market must
prohibit abusive trading practices on
its markets by members and market
participants. Designated contract mar-
kets that permit intermediation must
prohibit customer-related abuses in-
cluding, but not limited to, trading
ahead of customer orders, trading
against customer orders, accommoda-
tion trading, and improper cross trad-
ing. Specific trading practices that
must be prohibited by all designated
contract markets include front-run-
ning, wash trading, pre-arranged trad-
ing (except for certain transactions
specifically permitted under part 38 of
this chapter), fraudulent trading,
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money passes, and any other trading
practices that a designated contract
market deems to be abusive. In addi-
tion, a designated contract market also
must prohibit any other manipulative
or disruptive trading practices prohib-
ited by the Act or by the Commission
pursuant to Commission regulation.

§38.153 Capacity to detect and inves-
tigate rule violations.

A designated contract market must
have arrangements and resources for
effective enforcement of its rules. Such
arrangements must include the author-
ity to collect information and docu-
ments on both a routine and non-rou-
tine basis, including the authority to
examine books and records kept by the
designated contract market’s members
and by persons under investigation. A
designated contract market’s arrange-
ments and resources must also facili-
tate the direct supervision of the mar-
ket and the analysis of data collected
to determine whether a rule violation
occurred.

§38.154 Regulatory services provided
by a third party.

(a) Use of third-party provider per-
mitted. A designated contract market
may choose to utilize a registered fu-
tures association or another registered
entity, as such terms are defined under
the Act, (collectively, ‘‘regulatory
service provider’’), for the provision of
services to assist in complying with
the core principles, as approved by the
Commission. Any designated contract
market that chooses to utilize a regu-
latory service provider must ensure
that its regulatory service provider has
the capacity and resources necessary
to provide timely and effective regu-
latory services, including adequate
staff and automated surveillance sys-
tems. A designated contract market
will at all times remain responsible for
the performance of any regulatory
services received, for compliance with
the designated contract market’s obli-
gations under the Act and Commission
regulations, and for the regulatory
service provider’s performance on its
behalf.

(b) Duty to supervise third party. A
designated contract market that elects
to utilize a regulatory service provider

§38.155

must retain sufficient compliance staff
to supervise the quality and effective-
ness of the services provided on its be-
half. Compliance staff of the des-
ignated contract market must hold
regular meetings with the regulatory
service provider to discuss ongoing in-
vestigations, trading patterns, market
participants, and any other matters of
regulatory concern. A designated con-
tract market also must conduct peri-
odic reviews of the adequacy and effec-
tiveness of services provided on its be-
half. Such reviews must be documented
carefully and made available to the
Commission upon request.

(c) Regulatory decisions required from
the designated contract market. A des-
ignated contract market that elects to
utilize a regulatory service provider
must retain exclusive authority in de-
cisions involving the cancellation of
trades, the issuance of disciplinary
charges against members or market
participants, and the denials of access
to the trading platform for disciplinary
reasons. A designated contract market
may also retain exclusive authority in
other areas of its choosing. A des-
ignated contract market must docu-
ment any instances where its actions
differ from those recommended by its
regulatory service provider, including
the reasons for the course of action
recommended by the regulatory service
provider and the reasons why the des-
ignated contract market chose a dif-
ferent course of action.

§38.155 Compliance staff and re-

sources.

(a) Sufficient compliance staff. A des-
ignated contract market must estab-
lish and maintain sufficient compli-
ance department resources and staff to
ensure that it can conduct effective
audit trail reviews, trade practice sur-
veillance, market surveillance, and
real-time market monitoring. The des-
ignated contract market’s compliance
staff also must be sufficient to address
unusual market or trading events as
they arise, and to conduct and com-
plete investigations in a timely man-
ner, as set forth in §38.158(b) of this
part.

(b) Ongoing monitoring of compliance
staff resources. A designated contract
market must monitor the size and
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